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BEFORE THE ADMINISTRATOR

IN THE MATTER OF
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ORDER ON COVPLAI NANT” S MOTI ON TO AVEND COVPLAI NT

The Conplaint in this matter was filed on Septenber 28, 1999.
The Respondent’s Answer was filed on October 21, 1999. On
Decenber 29, 1999, a Prehearing Order was entered directing the
parties to submt their prehearing exchange in seriatim manner,
commenci ng April 17, 2000.

On February 11, 2000, the Conplainant filed an Anmended
Adm ni strative Conpl ai nt.

On February 15, 2000, the Conplainant filed a Motion to Anend
Compl aint. The Conpl ai nant states that the notion is based on the
Respondent’s Answer and information submtted during settlenent
negoti ati ons. Specifically, the Conpl ainant noves to anend the
Conmpl ai nt to reduce the nunber of alleged violations from84 to 20
under Count V and to correspondingly reduce the proposed penalty
from$95, 000 to $57, 000. The Conpl ai nant cont ends that the proposed
changes to the original Conplaint will not prejudice the Respondent
given that the parties are still in settlenent negotiations and no
preheari ng exchange has been fil ed.

On February 18, 2000, the Respondent nmailed its Answer to
Amended Adm nistrative Conplaint filed on February 11, 2000.

As previously noted in the Prehearing Order entered by the
under si gned on Decenber 29, 1999, this proceeding is governed by
the Consolidated Rules of Practice Governing the Admnistrative
Assessnent of Civil Penalties, |Issuance of Conpliance or Corrective
Action Orders, and the Revocation, Term nation or Suspension of
Permts (the "Rules of Practice"), 40 C.F.R 88 22.1-22.32. The
procedural rule governing anmendnent of the conplaint is found at
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Section 22.14(c) of the Rules of Practice, 40 CF. R 8§ 22.14(c).
Section 22.14(c) provides:

Amendnent of the conplaint. The conplainant may anend
the conplaint once as a nmatter of right at any tine
before the answer is filed. Oherw se the conpl ai nant
may amend the conplaint only upon notion granted by the
Presiding Oficer. Respondent shall have 20 additi onal
days fromthe date of service of the anended conplaint to
file its answer.

The Rules of Practice do not, however, illumnate the
circunstances when anendnent of the conplaint is or is not
appropriate. Nevertheless, sone paraneters have been devel oped
t hrough various admnistrative decisions. In particular, the
Envi ronmental Appeals Board (“EAB’) has offered guidance on the
subj ect, informed by the Federal Rules of Cvil Procedure (“FRCP").
The EAB has hel d that a conpl ai nant shoul d be given | eave to freely
anmend a conplaint in EPA proceedings, in accord with the |iberal
policy of FRCP 15(a), inasnuch as it pronotes accurate deci sions on
the nerits of each case. See In the Mtter of Asbestos
Speci alists, Inc., TSCA Appeal 92-3, 4 EAD 819, 830 (EAB Cct. 6,
1993); see also In the Matter of Port of Qakland and G eat Lakes
Dr edge and Dock Company, MPRSA Appeal No. 91-1, 4 EAD 170, 205 (EAB
Aug. 5, 1992).%

Wth regard to the anmendnent of pleadings, the United States
Suprene Court has interpreted FRCP 15 to nean that there should be
a strong liberality in allow ng anendnents to pl eadi ngs. Foman v.
Davis, 371 U.S. 178, 181-82 (1962). Leave to anend pl eadi ngs under
Rul e 15(a) shoul d be given freely in the absence of any apparent or
decl ared reason, such as undue delay, bad faith or dilatory notive
on the novant’s part, repeated failure to cure deficiencies by
previ ous anmendnent, undue prejudice, or futility of anmendnent. See
| d.

As noted above, Section 22.14(c) of the Rules of Practice, 40
C.F.R 8 22.14(c), provides that the Conpl ai nant, after the answer
is filed, may anmend the conplaint only upon notion granted by the

Y The Federal Rules of Civil Procedure are not binding on
adm ni strative agencies but many tines these rul es provide useful
and instructive guidance in applying the Rules of Practice. See
Cak Tree FarmDairy, Inc. v. Block, 544 F. Supp. 1351, 1356 n. 3
(E.D.N Y. 1982); In re Wego Chem cal & M neral Corporation, TSCA
Appeal No. 92-4, 4 EAD 513, n. 10 (EAB Feb. 24, 1993).



Presiding Oficer.? In the instant matter, the Anmended
Adm ni strative Conplaint was filed i nproperly before the Mdtion to
Amend the Conplaint was filed and granted. Gven that the
Respondent has raised no objection to the inproper filing and has
signaled its agreenent with the Mdtion to Anend the Conpl aint by
its filing of its Answer to Anended Adm nistrative Conplaint and
there i s no apparent reason to deny the notion, the Mdtion to Arend
Conplaint is Ganted.¥ See Section 22.16(b) of the Rules of
Practice, 40 CF.R 8§ 22.16(b).

Original signed by undersigned

Bar bara A. Qunni ng
Adm ni strative Law Judge

Dat ed: 2- 25- 00
Washi ngt on, DC

2 The term“Presiding Oficer” refers to the Admnistrative
Law Judge desi gnated by the Chief Adm nistrative Law Judge to serve
as the Presiding Oficer. 40 CF. R § 22.3(a).



